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this is not the case because the Province owns less than a majority of the stock in Hydro One and

has agreed not to manage the company as a shareholder. This is not the end of the inquiry.

The Province of Ontario previously owned the entirety of Hydro One and its predecessor
entities. This was the case for over 100 years. Only recently, within the past three years, has a
portion of Hydro One been offered for purchase by others. This was done to generate revenue for
the Province. However, the Province has maintained a high level of ownership and control and
guaranteed themselves that this will remain the case.

Crucially, the Governance Agreement (2015) between Hydro One and the Province
provides that a two-thirds majority must be attained for certain critical governance matters. This
includes annual retention votes for both the CEO and the Chairman of the Board. With 40% of the
vote — more than enough to prevent a two-thirds vote from being achieved — Ontario has the
controlling interest. Ontario also has the right under the Governance Agreement to remove the
entire Board of Directors.

Beyond its guaranteed role as the major shareholder in Hydro One, the Province has also
retained its legislative authority over Hydro One and its wholly-owned subsidiaries, as specifically
noted in Section 2.2.1(d) of the Governance Agreement. This legislative authority has recently been
utilized with regard to executive compensation in the Hydro One Accountability Act (2018), with
only a self-imposed legislative carve-out for non-Canadian subsidiaries preventing the Act from
purporting to reach Avista in the future.

When it comes to Hydro One, there is seemingly no limitation on the legislation that can be
approved by the Province. More importantly, there is no way to predict what such legislation may

include in the future. Such political and financial uncertainty and the associated risks could extend
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to Avista and its customers, directly or indirectly, if the merger occurs.! This is precisely the type
of governmental ownership and control that Idaho Code § 61-327 was calculated to preclude.

2. Formal Arrangements Between Hydro One and the Province of Ontario Further
Bar the Transaction.

Under the second prohibition:

No title or interest in any public utility. . .property located in this state
which is used in the generation, transmission, distribution or supply
of electric power and energy to the public or any portion thereof, shall
be transferred or transferable to, or acquired by, directly or indirectly,
by any means or device whatsoever,. . .any person, firm,
association, corporation or organization acting as trustee,
nominee, agent or representative for, or in concert or
arrangement with, any such government or municipal
corporation, quasi-municipal corporation, or governmental or
political unit, subdivision or corporation.

I.C. § 61-327 (emphasis added). Under this prohibition, the question is whether Hydro One is
acting “in concert or arrangement with” the government of Ontario. Clearly, it is.

An “arrangement” means an agreement. Black’s Law Dictionary, 2d Ed. Both the
Governance Agreement (2015) and the Letter Agreement (2018) between Hydro One and the
Province of Ontario spell out how the corporation is to be governed, including control over its
wholly-owned subsidiaries. Future operations will be governed by these agreements between the
corporation and the government.

A clearer example of this prohibition is hard to imagine.

I Subjecting Avista customers to this demonstrated political and financial uncertainty is not
in the public interest and further precludes the proposed transaction under I.C. § 61-328(3)(a), even
if it is not barred under 1.C. § 61-327, or as an alternative ground for denial (see also Washington
Utilities and Transportation Commission (Docket U-170970) Final Order Denying Joint
Application for Transfer of Property (Order 07) (December 5, 2018), denying the proposed
transaction as not being consistent with the public interest).
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Provincial Ownership and Control of Hydro One Prohibits the Transaction.

Under the third prohibition:

I.C. § 61-327 (emphasis added). The question under this prohibition is whether Hydro One (which
would own Avista) is owned or controlled, directly or indirectly, by the Province of Ontario. The
question applies equally to Olympus Holding (Delaware) and Olympus Equity (Idaho).

As discussed above and plainly demonstrated at the technical hearing in this matter, the
Province of Ontario holds and has exercised sufficient major stockholder and governmental control

of Hydro One to demonstrate that the corporation “is owned or controlled” by the Province.

4.

No title or interest in any public utility . . . property located in this
state which is used in the generation, transmission, distribution or
supply of electric power and energy to the public or any portion
thereof, shall be transferred or transferable to, or acquired by, directly
or indirectly, by any means or device whatsoever, . . . any company,
association, organization or corporation, organized or existing
under the laws of this state or any other state, whose issued
capital stock, or other evidence of ownership, membership or
other interest therein, or in the property thereof, is owned or
controlled, directly or indirectly, by any such government or
municipal corporation, quasi-municipal corporation, or
governmental or political unit, subdivision or corporation.

The Fourth Prohibition in the Statute Does Not Appear to Apply.

And, finally, under the fourth prohibition:

AVISTA CUSTOMER GROUP’S POST-HEARING BRIEF REGARDING IDAHO CODE

No title or interest in any public utility. . .property located in this state
which is used in the generation, transmission, distribution or supply
of electric power and energy to the public or any portion thereof, shall
be transferred or transferable to, or acquired by, directly or indirectly,
by any means or device whatsoever,. . .any company, association,
organization or corporation, organized under the laws of any
other state, not coming within the definition of an electric public
utility or electrical corporation. . ., and subject to the jurisdiction,
regulation and control of the public utilities commission of the
state of Idaho under the public utilities law of this state.”
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I.C. § 61-327 (emphasis added). This prohibition does not appear to apply to the current

application.
D. The Limited Exception in the Statute Does Not Apply.

The statute provides an exception, added in 1982, and not applicable here, for “a cooperative

electrical corporation organized under the laws of another state, which has among its members

mutual nonprofit or cooperative electrical corporations organized under the laws of the state of
Idaho and doing business in this state.” 1.C. § 61-327.

Hydro One is not a “cooperative” and does not otherwise qualify under the statutory
language. The exception therefore does not apply.

III. CONCLUSION

For the reasons set forth above, the Commission should conclude that I.C. § 61-327 bars the
proposed acquisition of Avista by Hydro One and deny the application.

DATED this 7th day of December, 2018.

PARSO]7S BEHLE & LATIMER

IE= >

Norman M. Semanko Ca
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